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One of the main reasons an individual would use

an SMSF is for estate planning as it can offer greater
flexibility to beneficiaries than what is available via

a public offer fund. Where a member dies without

a binding nomination, the distribution of the death
benefits is at the discretion of the remaining trustees.
This can result in some planning after the death of a
member in order to achieve the optimal tax outcome.
For example, one child may be still a minor and be
entitled to receive the death benefits tax free. In this
situation, the trustee could allocate a greater amount
to that child and rely on an estate equalisation clause
in the will to ensure that the other children receive a
greater share of the estate assets.

However, there are a number of traps when using

an SMSF for estate planning, particularly where there
are blended families. It is possible that the individual
controlling the trust does not agree with the wishes
of the deceased. As they have control of the fund,
they can frustrate the attempts of other beneficiaries,
such as children from a previous marriage to receive
their inheritance, even where the trustee has agreed
there is a valid binding nomination in their favour,
Morris V Wooster.
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SMSF members have more options when making
a nomination than what is available via a public offer

h a\/e m O re fund. As well as having access to non-binding,

binding, non-lapsing binding and reversionary

: nominations, members also have the option of
O pt | O ﬂ S Wh e ﬂ establishing an SMSF will.
: An SMSF will is a collection of rules written into
m a I,<| ﬂ g a the governing rules of the fund’s trust deed which
broadly have a similar format to a will. These rules
' | place an obligation on the trustee and they can be
n O m | ﬂ at | O n as complex as the member wishes specifying who
is to benefit, any contingent beneficiaries and in
what form.

It may also be possible to provide for a ‘life interest’
death benefit pension whereby one beneficiary,

such as a spouse has an entitlement to the pension
payments during their lifetime, but on their death, the
capital would be distributed to the beneficiaries of
the first deceased, such as any children from a
previous marriage.
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Superannuation dependants

There are 3 types of dependants for the purposes
of death benefits being paid from a superannuation
fund. They are:

— SIS dependants, who can be paid directly from
a superannuation fund

— dependants who are entitled to take their benefit
as an income stream

— death benefit dependants who can receive lump
sum death benefits tax-free.

Relationship SIS Dependant Death Benefit

(Tax) Dependant

Spouse X X
Former Spouse X

Child under 18 X X

' Only if financially

Child 18 or over X dependant
Financial

Dependant X X
Interdependent X X

If a member wants some or all of their
superannuation benefits to be paid to someone other
than those in the above list, they would need to have
that portion paid to their legal personal representative
and make a provision for that person within their will,

All beneficiaries who are entitled to receive death
benefits directly from a superannuation trustee are
allowed, under superannuation legislation, to take
that benefit as a lump sum. However, there are
restrictions on who can receive death benefits as
an income stream. While most of the dependants
listed in this table can receive superannuation

death benefits as an income stream, children of

the deceased who are aged over 18 can only receive
an income stream if they are financially dependent
and under 25 or they are disabled. Where a child of
the deceased receives death benefits as an income
stream, the income stream must be commuted and
the benefits withdrawn as a tax-free lump sum no
later than their 25th birthday unless they are
disabled.

As with many aspects of superannuation, the
legislation specifies what is allowable, however
individual funds may have more onerous rules
in place documented in their trust deed.
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Taxation of benefits paid to non-dependants

Where the beneficiary is not a death benefit
dependant, any benefits must be taken as a lump
sum and the taxable component of the benefit will
be subject to tax of up to 15% plus Medicare levy
on the taxed element and up to 30% plus Medicare
levy on the untaxed element. While the definitions
of a dependant in the SIS Act and death benefit
dependants in the Tax Act are substantially the
same, there is a notable difference. Adult children
are SIS Act dependants and therefore, can be paid
directly by the trustees of the superannuation fund,
however as they are not death benefits dependants
as defined in the Tax Act, the benefits will be subject
to tax.

For tax purposes, the relevant beneficiary is the
ultimate beneficiary. Therefore, a benefit that passes
through the estate but is paid to a death benefit
dependant beneficiary will be tax-free. There can

be an issue where the benefits are paid to the
beneficiaries via a testamentary trust. While it may
be envisaged that the only persons to benefit from
the fund are death benefits dependants, the trust
may have potential beneficiaries that aren’t death

Benetfits that pass through
the estate and are paid to
a dependant are tax-free.

benefit dependants in which case all benefits
appropriated to the trust will be subject to tax.

A possible solution is to provide in the will a
superannuation benefits testamentary trust that limits
beneficiaries and potential beneficiaries only to death
benefit dependants.
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Disclaimer

This publication is current as at 1 July 2025, and has been prepared by BT Financial Group , the wealth management arm of Westpac Banking Corporation ABN 33 007 457 141 AFSL 233714 (‘BTFG’), which is part of the
Westpac group of companies (Westpac Group). This document has been prepared for the information of financial advisers only and must not be copied, used, reproduced or otherwise distributed or made available to any
retail client or third party, or attributed to BTFG or any other company in the Westpac Group without written permission. The information contained in this publication is an overview or summary only and it should not be
considered financial product advice or a comprehensive statement on any matter nor relied upon as such. This publication has been prepared without taking into account any person’s objectives, financial situation or needs.
Because of this, you should, before acting on any information contained in this publication, consider its appropriateness to your clients, having regard to their objectives, financial situation or needs. Any taxation information
contained in this publication is a general statement and should only be used as a guide. It has not been prepared by a registered tax agent, does not constitute taxation advice and is based on current laws and their
interpretation. Each individual client’s situation may differ, and your clients should seek independent professional taxation advice on any taxation matters. Any graph, case study or example contained in this publication is for
illustrative purposes only, and is not to be construed as an indication or prediction of future performance or results. While the information contained in this publication may contain or be based on information obtained from
sources believed to be reliable, it may not have been independently verified. Where information contained in this publication contains material provided directly by third parties it is given in good faith and has been derived
from sources believed to be accurate at its issue date. It is not the intention of BTFG or any member of the Westpac Group that this publication be used as the primary source of readers’ information but as an adjunct to their
own resources and training. To the maximum extent permitted by law: (a) no guarantee, representation or warranty is given that any information or advice in this publication is complete, accurate, up to date or fit for any
purpose; and (b) no member of the Westpac Group is in any way liable to you (including for negligence) in respect of any reliance upon such information.

Where we provide a reference to third party sites or make reference to a third party s is made then the follow disclaimer must be included:

This website may also contain links to websites operated by third parties (‘Third Parties’) who are not related to the Westpac Group (‘Third Party Web Sites’). These links are provided for convenience only and do not represent
any endorsement or approval by the Westpac Group of those Third Parties or the information, products or services displayed or offered on the Third Party Web Sites. BT01024A-0625
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